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April 1, 2011
Via Hand Delivery
Mark Reilly

Chief Legal Counsel 

Office of the Governor

Commonwealth of Massachusetts

State House

Boston MA 02133

Re:
Violations of Title II of the Americans with Disabilities Act
Dear Mr. Reilly:

I represent the Disability Policy Consortium (“DPC”) and its members, many of whom are Deaf and rely on American Sign Language to communicate.  Carol Hilbinger and Alan Gifford are two DPC Board members who are Deaf. The Massachusetts State Association of the Deaf (MSAD) is also being represented by the DPC in this letter.  Mr. Gifford is the President of MSAD.
DPC is an organization of disability rights activists who share a common goal of equal opportunity for all individuals with disabilities.  DPC has over 1,200 members from more than 270 Massachusetts cities and towns and an additional 1385 “friends”.  Some DPC members are deaf or hard of hearing.
DPC is committed to fostering understanding and support through advocating and educating for each individual’s quality of life, including the ability to live independently in whatever community one may choose.

DPC’s mission is to promote inclusion, independence, and empowerment by guiding statewide development of policies that ensure that programs and services enable people with disabilities to participate in the political, economic, and social mainstream of the Commonwealth of Massachusetts.
The Massachusetts State Association of the Deaf is a statewide advocacy organization whose members are Deaf or Hard of Hearing.   MSAD was founded in 1975.  Its mission is to advocate for the rights of, and to serve the needs of the Deaf and hard-of-hearing individuals in Massachusetts.   It is to advocate and protect the rights of deaf and hard of hearing in order that they can fully participate in the civic, educational, social, cultural, and economic life of the Commonwealth and to further enhance the quality of life for deaf and hard of hearing people living in Massachusetts. 
The Disability Policy Consortium has been proactively requesting accommodations in many aspects of emergency preparedness since 2006.  In May 2010 we filed a Title II ADA complaint with the Department of Justice regarding the lack of interpreters present during announcements of public officials during the MWRA water crisis that began on May 1, 2011.
We attempted to reach the Communications Office of the Governor numerous times during the fall of 2010.  Our attempts were not successful.  In fact, we have not had a direct conversation or correspondence from anyone in Massachusetts state government.  The case (#331216) is still open with the U.S. Attorney’s Office.

The Americans with Disabilities Act (“ADA”), a federal statute, says that states “are required to make reasonable modifications in policies, practices, and procedures that deny equal access to individuals with disabilities”. Specifically, state “governments must ensure effective communication with individuals with disabilities…Where necessary to ensure that communications with individuals with hearing, vision, or speech impairments are as effective as communications with others, the public entity must provide appropriate auxiliary aids…such services or devices as qualified interpreters…”.

The DPC does not believe that providing American Sign Language Interpreters would result in a fundamental alteration in the nature of a service, program, or activity or will create “undue financial and administrative burdens”
 to the Commonwealth.
On March 27, 2011, the Massachusetts Commissioner of Public Health held a press conference at 2 PM (DST) to announce the result of testing Massachusetts drinking water for radiation from nuclear fallout from Japan.  Commissioner John Auerbach was accompanied by one individual at the platform.  He was not accompanied by a qualified American Sign Language Interpreter.

The above press conference directly violates 28 CFR §130.160 (d) (1), which “requires the public entity to take such steps as may be necessary to ensure that communications with applicants, participants, and members of the public with disabilities are as effective as communications with others”.

It is the goal of the DPC, MSAD, Ms. Hilbinger, Mr. Gifford, DPC and MSAD members to correct ADA violations and bring entities into compliance with the ADA and all federal disability laws and regulations.  Therefore, we propose that before the parties begin what is sure to be expensive litigation for the Commonwealth, we seek to amicably resolve this matter.  However, if you fail to reach a settlement agreement with the Disability Policy Consortium, Massachusetts State Association of the Deaf, Ms. Hilbinger and Mr. Gifford within 30 days from the date of this letter, the DPC. MSAD, Ms. Hilbinger and Mr. Gifford will pursue litigation against you in federal court to rectify your violations.  
To begin the process, we request that you respond to this letter within 30 days with an outline of the plan you intend to implement within an 30 additional days (May 31, 2011) that will effectively insure that communication access will be available at all emergency announcements, press events, or public addresses to the general public dealing with health and safety.   We will be pleased to meet with you to discuss reaching satisfaction on these accommodations to avoid litigation.
You should note that attorneys’ fees and costs as well as injunctive relief are available to a prevailing plaintiff in an ADA action and not settling this dispute at this initial stage will result in far more expense than would be the case if we can resolve these issues amicably.
I look forward to hearing from you.

Very truly yours,

William F. Allan
Executive Director
� http://www.ada.gov/t2hlt95.htm


� Ibid.


� http://www.ada.gov/reg2.html
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